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Reſpondents. 


The CASE of the Reſpondents Francis Hite, Edward Ramſey 
and Jane his Wife, John Partridge the Elder, John Partridge the 
Younger, and Samuel Mare. J a, 


R. Michael Salter Aſshe-(the Validity of whoſe Will is the Subject of the preſent Conteſt) was, for the 
greateſt Part of his Life, in very indigent and neceſſitous Circumſtances ; exerciſing the Buſineſs of 

an Apothecary at Crediton in the County of Devon, under his original Name of M:chael Salter, but 

. deriving from thence ſcarcely ſufficient to ſupply him with the common Neceſſaries of Life; in that 
| Situation he continued, until a very few Years before his Death; receiving, and indeed chiefly depend- 
ing upon the Bounty of his Friends and Acquaintance, for the Support of himſelf and Family: particularly of the 
Reſpondent Mr. Hite; who for a Courſe of many Years, very liberally ſupplied him with Victuals, Drink, Apparel, 
and Money. Of which Mr. Salter always entertained a very grateful Remembrance, and frequently declared his 


Reſolution to make a Recompence for theſe Kindneſſes to Mr. Hite, or to his Family, if ever it ſhould be in his 


tion before he came 
to his Fortune. 


Power. 


1763 Mr. Aſhe be- About the Year 1763, one Henry Aſshe, a Relation of the ſaid Michael Salter's, died; upon whoſe Death, Mr. Salter 
dame poſſeſſed of an came into the Poſſeſſion of an Eſtate of about 300 J. a Year, and aſſumed the Surname of A/5he ; but ſtill retaining 
ag 1 grateful Senſe of his many Obligations to Mr. Hite, he from this Time conſtantly employed him as his 
s Attorney, and appears to have adviſed with, and conſulted him upon every material Tran action of his Life; fave 
only, as to the Diſpoſition which he meant to make of his Fortune after his Death; and which he might probably 

think it improper to employ, or adviſe with Mr, Hite about; as he intended that Mr. Hite and his Family, ſhould, 

in a certain Degree, be benefited by that Diſpoſition ; for, he ſeems to have uled every imaginable Precaution, to 
conceal the Contents of his Will, from the Knowledge of all thoſe, who were to be intereſted therein; and yet, 
determined to make ſuch a Diſpoſition of his Fortune, as might reaſonably ſatisfy the Expectations of thoſe, whom 

he conſidered as Objects of his Attention, either from Nature, Affection, or Gratitude. | | 


Employs Mr. Paul He accordingly employed one Mr. Matibeto Andrew Paul, an Attorney of great Credit and Character at Exeter, 
to make his Will. to prepare his Will; which bears Date the 31ſt Day of Fuly, 1766, and was executed by the Teſtator, at the Turk's- 
N Head, an Inn at Exeter, about a Week afterwards, in the Preſence of the ſaid Mr. Paul, Mr. Joſias Salter, a Brother- 


in- law of the Teſtator, and one Mrs. Elizabeth Caunter, an intimate Acquaintance and Neighbour of the Teſtator's 
at Crediton, and theſe Three were the ſubſcribing Witneſſes to his Will. | 


WY TheTelatorsWill, By this Will, the Teſtator, in the firſt Place, provides for his Wife in theſe Words: biz. I GIVE unto my 


ziſt July, 1766. „beloved Wife HANNAH SALTER ASSHE, ONE ANNUITY or yearly Rent-charge of EIGHTY 
An Annuity of 80/. « POUNDS, to be iſſuing and payable quarterly out of ALL THAT my Manor, and all thoſe my Meſſuages, 
eee cr „% Bartons, Farms, Lands, Tenements, Hereditaments, and Premiſes, with their Appurtenances, ſituate in the 
ch : „ Pariſh of Sowton, otherwiſe Clift Fomiſon, in the ſaid County; which ſaid Annuity I compute, and declare to be 

- e more than the Third-Part of the clear neat Produce and Income of all my ſaid Lands and Eſtates; and which I 
% hereby intend, will, and declare, ſhall be in full Satisfaction of all her Dower and Thirds which ſhe may here- 
« after claim to have after my Deceaſe, out of my ſaid Manor, Lands, and Eſtates aforeſaid ; or other my Lands, 

% and Eſtates whereof I ſhall die ſeized : and which ſaid Annuity I will and declare to be a {ufficient Maintenance 
“ for her; and more ſo, in that I had no Portion or Fortune with her.” — The Teſtator then proceeds to give to his 

ſaid Wife, and to his Siſter Anne Salter the Appellant, all his Houſhold Goods and Furniture equally between 

them; on Condition that his Wife ſhould, within Six Months after his Death, execute a Releale ot her Dower to 

his Truſtees therein after named: but in cale. ſhe refuſed to do ſo, then the Teſtator revoked that Bequeſt, and 

gave his ſaid Houſhold Goods and Furniture to his Truſtees and Executors, in order that they might ſell the 

ſame, and apply the Money ariſing therefrom, towards Payment of his Debts, Legacies,. and Funeral Expences. 

| — The Teſtator then goes on to provide for his other Relations, by giving them Annuities for Life, chargeable 
Other Annuities. upon his Real Eſtates ; namely, to his Couſin, William Salter, an Annuity of F ifty Pounds immediately, and 
another Annuity of Forty Pounds, after the Death of the Teſtator's Wife; and upon the Contingency of his Siſter 

Anne Salter's being then living. To Mary, the Daughter of the ſaid William Salter, an Annuity of Twenty Pounds, 

to commence after the Death of her ſaid Father; to his Couſin, the Reſpondent Margaret Salter, an Annuity of 

Twenty Pounds immediately; and to his Couſin Elizabeth Williams, a Legacy of Twenty Pounds, —And after 

giving ſeveral ſmall Legacies to his Acquaintance and Servants, the Teſtator. gives the Reſpondent Francis Hite, 


A Lezacy of 3:07. a Legacy of Three Hundred and Fifty Pounds, in the following Words, viz. * Allo I give to Francis Hite, 


to the Reſpondent © of Crediton aforeſaid, Gentleman, the Sum of 4350/1. of lawful Money of Great-Britain, who hath been a particular 
Mr. Hite. 0 


Friend unto me for many Years paſt, and from whom I have bad and received many valuable Aſſiſtances, during the 
Time of my Adverſity, and before my preſent Eftate and Fortune deſcended unto me by the Death of Henry Aſ4he, Eq; 
and ſince; I do now acknowledge and declare his true ond juſt Performance of the Tranſactions of my Affairs, for which 

no ample Compenſation hath been made kim; and J give unto the ſaid Francis Hite the ſaid 3507. over and beyond 
the Monies he hath already received of me: and which ſaid Sum I do hereby will and declare, is by me meant 

and intended to be in full of his Demands on me, or my Eſtate and Effects, for ſuch his Tranſactions as 
aforeſaid.” The Teſtator then proceeds to diſpoſe of his Real Eſtates: and after deviſing a Part of them to the 
- Reſpondent John Partridge the Younger, for a Term of 200 Years, as an auxiliary Fund to his Perſonal Eſtate, for 
the Payment of his Debts, Legacies, and Funeral Expences, he gives the whole of ſuch Real Eitates unto the 
| Reſpondents Fobn Partridge the Elder, and Samuel Mare: To the Uſe of his Siſter Ann Salter the Appellant, for her 
Natural Life; Remainder to the firſt and other Sons of her Body, ſucceſſively in Tail Male; Remainder to her 
Daughters as Tenants in common in Tail; Remainder to William Salter, one of the Teſtator's Couſins, for his 

Natural Life; Hb Remainder to his firſt and other Sons ſucceſſively in Tail Male; Remainder to the Ref] 
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Hannah Salter Aſsbe, the Teſtator's Wife, for her Natural Life; and after her Deceaſe, to remain to her Iſſue in 
Tail, in foch Manner as he had limited the ſame to his ſaid Siſter Ann Salter ; With Remainder to the Reſpondent 
Margaret Saller, in the ſame Manner; and for Default of ſuch Iſſue, then the Teſtator deviſed all his ſaid Manor 
Meſſuages, Bartons, Farms, Lands, Tenements, Hereditaments, and Premiſes, with their Appurtenances, unto 
the Reipondent Jane Ramſey, (by her then Name and Deſcription of Jane Byrdall, of Crediten aforeſaid, Widow 
of John Byrdall, late of St. Mary Church, in the ſame County, Surgeon, deceaſed) and to the Heirs of her Body 


and take all the overplus Rents and Profits of his faid Eſtates, and pay the ſame into the Hands of his ſaid Siſter 
Ann Salter, fhie being but of a moderate Underſtanding, at four equal IVEY Payments; and that the ſame ſhould 
not be paid unto any other Perſon or Perſons, who might claim the ſame by Virtue of any Bargain, Sale, or 
Aſlignment from her, nor into the Hands of any other Perſon or Perſons whatſoever, whom ſhe might happen to 
marry ; but only into her own hands, during her Life, whether ſhe ſhould be {ole or covert; and fo as that ſuch 
Huſband might not have any Thing to do therewith.— The Teſtator then proceeds to give the Reſidue and 


Remainder of his Perſonal Eſtate unto the Reſpondents John Partridge the Elder, and John Partridge the 


Younger, to be by them diſpoſed of, and applied towards the Payment of his Debts, Legacies, and Funeral 
Expences, and appoints them Executors of his ſaid Will. | 8 | x 


. 


— of the After this Will was executed, it was incloſed and ſealed up in an Envelope or Cover; and before the Teftator 
III. ; 


left the Inn, he was under ſome Difficulty, what he ſhould do with his Wilt; expreffing his Fear; that if he ſRould 


carry it home with him, it might come to the Knowledge or Cuſtody of his Wife, which he was anxious to pre- 
vent. Whereupon the ſaid Jofias Salter his Brother-in-Law, adviſed him to depoſit the Will in the Hands of 


one of his Friends; and accordingly the Teſtator, very ſoon afterwards, depoſited this Will in the Hands of one 
Suſannab Franks; requeſting her to lock it up ſafely in her Box, until he ſhould call for it again; and in caſe of 


his Death, in the mean Time, to deliver it to the Reſpondent Jobn Partridge the Elder. 


Teflatorfurvivedall It happened, that the Teſtator ſurvived all the Three ſubſcribing Witneſſrs to his Will; and yet it does not 


the ſubſcribing Wit- 


belle to his Will; appear, that he ever paid any Regard to that Circumſtance ; for he never called upon Mrs. Franks for a Re- delivery 


ot the Will; nor took any other Notice of it, than by occaſionally declaring to ſome of his particular and intimate 
Acquaintance, that he had made a Will, or (to uſe his own Expreſſion) ſettled his Mind. - 


——Anddiediqthh On the 14th of Auguſt 1767, the Teſtator died without Iſſue; leaving the Appellant, his only Siſter and 
Augult, 1707. Heireſs at Law, and the Reſpondent Hannah Salter Aſ5he his Widow; and in the Courſe of that Month Suſannab 


Hands, in Comphance with the Teſtator's Requeſt, delivered his Will to the Reſpondent John Partridge the Elder, 
without having at any Time before parted with it out of her Cuſtody, | 


Indorſement on the Upon the Envelope or Cover, in which this Will was incloſed, were written theſe Words, viz. “ This Will 


Envelope, «* not to be opened till three Months after the Death of Mr. Salter -Aſshe. This Indorſement is of the ſame Hand- 
writing with the Body of the Will itſelf ; but is inconſiſtent with the Teſtator's Direction, in the very Beginning 


of his Will, touching the Manner of his Interment ; which certainly eſcaped Attention at the Time of writin 
the Indorſement : However Mr. Partridge, utterly unacquainted with the Contents of the Will, and governed by 


the Words of the Indorlement on the Envelope, kept it by him till the Three Months from the Teſtator's Death, 
were nearly expired; and then delivered it to his Son, the Reſpondent John Partridge the Younger, enen, him 


to carry it to the Reſpondent Francis Hite; who he knew was the Attorney, and intimate Acquaintance and 


Friend of the Family. As ſoon as John Partridge came to Mr. Hite's Houſe, and before he delivered the Parcel 
to him, he thought proper to ſend a Meſſage to Mrs. Aſabe the Teſtator's Widow, informing her, that he had 


ſomething which he believed belonged to the Family, and deſiring to know whether he ſhould wait on her, or 
whether the would come to him; to which Meſſage Mrs. 4/she returned for Anſwer, that ſhe would ſoon be at 

Mr. Hite's Houtc. . 1 | 1 | 
The Will opened, Accordingly, in about a quarter of an Hour afterwards, Mrs. 4/sbe, together with her Coufin, William Salter, 
oy og nag of and her Siſter in Law, Ann Salter, the Appellant, came to the Houle of the Reſpondent Francis Hite ; when; and 
| e wag on chat not before, Mr. Partridge, junior, took the Parcel out of his Pocket, and delivered it to Mr. Hite ; ſaying, That 
5 he had received it from his Father, the Reſpondent 7obhn Partridge the Elder, and imagined it to be the Will of 
Mr. Michael! Salter Aſ5be ; and being then about to leave the Room, Mrs. Aſabe deſired him to ſtay and hear the 
Will read ; ſaying, it was very likely, there was ſomething in it which concerned him, or his Father; becauſe he 
had the keeping of it. Mr. Hite then proceeded, at the Requeſt of Mrs. A4/she, to open the Will, and read it; 
but before he had gone far in ſuch reading, he was interrupted by Mrs. 4/sbe, who flew into a violent Paſſion, 
denying it to be her Huſband's Will, or that the Signature thereunto ſet, was of his Hand-writing ; and after be- 
having in a very outragious manner for near half an Hour, ſhe left Mr. Hite's Houſe, and the Will in his 
Cuſtody. „%% „ | „ | N | 


The Reſpondent Mr. Hite, apprehending from this Specimen of Mrs. A/sbe's Conduct, that the Validity of her 


Hutband's Will would be very ſtrenuouſly diſputed, even by her who took a more beneficial Intereſt under it, 


than ſhe would have been entitled to upon an Inteſtacy; thought proper to take the neceſſary Steps for eſtabliſhing | 


the Will, although his own Intereſt under it was comparatively trifling, and that of his Daughter Mrs. Byrdall to 
| remote, as to be reduced to a mere Poſſibility. | | = e 

13th Jan. 1768, the And accordingly, on the 1 gth of January, 1768, the Reſpondents Francis Hite and Jane Ramſey, (by her then 
; fen ee i Name of Jane þyraall) exhibited their Bill in the High Court of Chancery, againſt the Appellant Ann Salter, as 
etoum the in, the Teſtator's Heireſs at Law, and alſo againſt. the other Reſpondents, Hannab Salter Aſshe, Mary Salter, Margaret 


Salter, Fokn Partridge the Elder, Fobn Partridge the Younger, Samuel Mare, and the ſaid William Salter, deceaſed ; 


praying that the ſaid Teſtator's Will might be eſtabliſhed, and the ſeveral Truſts thereof performed and carried 


into Execution. 


18th April, 1-68, But before any of the Defendants had anſwered this Bill, viz. on the 18th of April 1768, the Appellant Ann 

the Appellant's Saler filed her Cross- Bill, againſt the Reſpondents Jobn Partridge the Elder, Jobn Partridge the Younger, Francis 

8 Playing Vite, Fane Ramſey, (by her then Name of Jane Byrdall) Samuel Mare, Hannah Salter Aſshe, Margaret Salter, Mary 

5 Kelter, and the 1 Salter; praying, that an Iſſue at Law might be directed, to try the Validity of the 
laid Teſtator's Will. | | gt Oy 


gth July, 1550, De- Both theſe Cauſes being at Iſſue, and ſeveral Witneſſes having been examined on both Sides, (the Purport of 
cree dirctting an Ig whoſe Depoſitions will hereafter be taken notice of) they came on to be heard, on the gth of July 1770, before 
_— Devyavit g the preſent Maſter of the Rolls; when his Honour was pleaſed to order, that the Parties ſhould proceed to a 
25 Trial at Law, at the then next Lent Aſſizes to be holden for the County of Devon, on the following Iſſus, DEVI- 


„ SAVIT VEL NON -” and the Conſideration of Cuſts and all further Directions were reſerved until after ſuch 
| Tg This 


Trial ſhould be had, 


With Remainder to the ſaid Fane Byrdall, her Heirs and Aſſigns for ever Then follows a Proviſo, whereby the 
ſaid Teſtator declated his Will to be, that his Truſtees, after Payment of the ſaid ſeveral Annuities, ſhould receive 


The Iſſue tried, 


Subſtance of the 
Evidence to im- 


peach the Will, 


: of it. 


Verdict. 


kvidence in ſupport | 


1 $40 


This Iſſue was accordingly tried at the Lent Aſſizes ſor the ſaid County of Devon, in the Year 1771, and.a 
ſpecial Jury was ſtruck and ſummoned on that Occaſion, at the Inſtance of the Appellant ; but only Three cf 


the ſpecial Jurymen being then preſent, the Court, as is uſual in the like Caſes, ordered the Pannel to be com- 
pleared by Taleſmen. e | * e Ee 


During the Courſe of this Trial, which laſted F ourteen Hours, a great Number of Witneſſes were examined, 
both for and againit the Will, who ſpoke nearly to the ſame Effect, as they had before depoſed to, upon their 
Examination in the Court of Chancery, = YE 7 | ; 


I be Subſtance of the Evidence, firſt attempted to be given againſt the Will, was, Firſt, —Certain Declarations, 
alledged to have been mage by the Teftator ſubſequent to the Date of his Will, and down very near to the Time 
of his Death; that he had made no Will, but intended to make one, fo ſoon as he could ſettle his Accounts 
with the Reſpondent Francis Hite, Secondly, — I hat the Teſtator's Name, and the Names of the Witnefles, Mat- 
thew Andrew Paul, Jeſias Salter, and Elizabeth Caunter, were not like their uſual manner of Hand-writing. 
Thirdly, —That Mr. Paul had never been employed by the Teſtator in any of his Affairs, nor could any Draught 
of the Will be found amongſt Mr. Paul's Papers; neither was there any Entry in his Books, of any Charge 


| made againſt, or Sum of Money received from, the Teſtator for making his Will. Fourthly,—That the Will 


itſelf was not of the Hand-writing of Mr. Paul, or any of his known Clerks; and Fifthly,—That the Witneſles, 
Je/ins Salter and Elizabeth Caunter, were both at their reſpective Habitations in Creditor, and in a declining and 


dangerous State of Health, at the Time when the Will is ſuppoſed to have been atteſted by them at Exeter; which, 
according to the Evidence for the Will, was on the 6th or 7th of Aug. | ; 


The Evidence adduced in ſupport of the Will, was, Firſt—an Application made by the Teſtator to Mr. Mare, 

a Man of conſiderable Fortune and of unblemiſhed Reputation in Crediton, in the Month of Fay 1766, to permit 
the Leſtator to make uſe of his Name as a Truſtee in his Will; and that about a Month or five Weeks afterwards, 
the Teſtator informed Mr. Mare of his having made that Uſe of his Name, and expreſſed his Satisfaction at having 
made his Will, for that now his Family would be fettled—Secondly, The poſitive and clear Teſtimony of no leſs than 
Twelve Witneſſes to the reſpective Hands-writing of the Teſtator, and of the Three Subſcribing Witneſſes to his 
Will; and: the like Teſtimony of Nine Witneſſes, to the Teſtator's Sanity, both before and after the Date of the 
Will, and home to within a few Days of his Death. —Thirdly, The particular Account given by John Vicars, the 
Maſter of the Turks-head Inn at Exeter, of the Execution of the Will, in the Preſence of all the Three Witneſſes at 
his Houle, who depoſed, That during Lammas Fair, which began Tre/day the 5th and ended Thurſday the 7th of Au- 
grit 1766, between Two and Three of the Clock in the Afternoon, (and as he thought the 2d or 2d Day of the 
Fair,) the Teftator, together with Mr. Paul and Fo/ias Salter, came to the Witneſs's Houle, and aſked for a Room, 
to do Buſineſs in: That the Witneſs thereupon ſhewed them up-ſtairs into his Dining Room; and whillt he was 
turning up the Leaf of the Table to accommodate them, he faw Mr. Paul take a Paper-Parcel (detertbing the 
Envelope or Cover) out of his Pocket, and take a Parchment out of the Parcel.— That the Witnels, then went down 
Stairs, and immediately afterwards, Elizabeth Caunter came to the Houſe, enquiring, whether Mr. Abe and Mr. 
Jaſias Salter were there; and being anſwered by the Witneſs in the Affirmative, was by him ſhewn into the laid 
Dining-Room.— That ſoon afterwards the Bell of that Room being rung, the Witneis went up, and received Or- 
ders to make a Tankard of Negus; and that Mr. Paul was then reading a Parchment-Writing, which by ſome 
Words that the Witneſs heard he apprehended to be a Will. —That the Witneſs, after having made the. Negus, 


carried it up; when he ſaw the Teſtator, and the faid Three other Perſons, all fitting at the Table; and Mr. Por! 


writing on the Back of the ſaid Parchment.—That the Witneſs, after having ſet down the Negus, immediately 
left the Room; and after ſome ſhort Time, he was called up into the Room again, and ordered to bring a Can- 
dle, which he accordingly did, which was for the purpoſe of ſealing the Envelope or Cover.,——That ſoon after- 
wards Mr. Paul came down Stairs and went away, and was, in a little Time, followed by Elizabeth Caunter,® - 
who likewile went away: That thereupon the Witneſs went up into the ſaid Dining-Room, and was deſired by 


the Ieſtator and the ſaid Je Salter, to drink ſome Negus with them, which he did; and then ſaw the ſame 


Paper-Parcel as aforeſaid lie on the Table; and the ſame being taken up by the ſaid 7% Salter, the Witnels faw 
that it was ſealed : and Jas Salter holding it in his Hand, ſaid, There was the Thing, which he had fo long bee 
uneaſy about, and ſo willing to have done; that it was Michael's Will, and that he had now ſettled all Things to Fj, 
Mind.—Fourthly, The Teſtimony of Two other Witneſſes, who poſicively ſwore to their having {cen and con. 
veried with the Jaid 7%, Salter and Elizabeth Caunter at Exeter, in the beginning of Auguſt 1706, Uurin 7 the 
Fair; and to their being informed by them; that they had been with the Teſtator upon Buſinels concern icy |S 
Will; and the Teſtimony of Two Perſons to the ſeeing the Teſtator and the ſubſcribing Witneſſes 19 his nat 
the Turi's-Head, at the Time of the ſuppoſed Execution of it, as depoſed by John Vicars.— And f Tl con- 
current Evidence of a great Number of Witneſſes, who all ſwore to the long and particular eiae and 
Friendſhip, between the Teſtator and the Reſpondent ite ; and to repeated Declarations 0! the To{}tor, of his 
great Obligations to Mr. ite, and that he ſhould have ſtarved but for his Aſſiſtanc and tllat lic was determined 
to make him Satisfaction for the Favours that he had received, whenever it ſhould be in 14s Power, 


Upon this Evidence, the Jury, after having withdrawn for a few Minutes, brought u their Verdict in Favour 


of the Will. | 


par onthe The moſt material Contrariety in the Evidence upon this Trial, appears , the different Accounts given of the 
woe Evidence. | > 


Locality of Elizabeth Caunter at the ſame Time, For as to , Salter, t appeared by the Appellant's own Wit- 
neſics, that he went to Exeter with the Teſtator on the Gf or 7th of Hug, and continued there fome Days; that 
though he was ill of a Dropſy, yet he was very capable of walking from his Lodgings to the Tur#'s-Head, where 
the Will was proved to have been executed, And though Five Witneſſes were produced for the Appellant, in 
order to prove that Elizabeth Caunter was, at the Time in Queſtion, and for ſome Days before, in a declining 
State of Health, and had not heen abſent rrom her Place of Habitation ſo long as the Nature of the Tranſaction 
required, and was not in a Condition to ride; yet ſuch Evidence, which reſted chiefly in Opinion, and about 
which it was impoſſible for any of the Witneſſes to ſpeak with abſolute Certainty, could have no Weight, when 
oppoſed to ſuch clear, certain, and unqueſtionable Proof, as had been given by ſo many Witneſles, not only of 
the Fact of her being then at Exeter, but alſo of her Hand-writing as a Teſtamentary Witneſs (about which 
there was no Doubt): For although it was at firſt propoſed on Behalt of the Appellant, as a Ground of Objec- 
tion, that the Names of the Teſtator, and of the Witneſſes appearing to the Will, were unlike their uſual Man- 
ner of Hand-writing, yet the Similitude of every one of their Hands was lo irreſiſtibly proved by ſuch a Number 


of Witneſſes competent to that Queſtion, and among the reſt by her own Siſter, that it was ſoon acquicſced in 
on behalf of the Appellant. „ 5 | 


The ſuppoſed Declarations of the Teſtator and of his Friend Mrs. Caunter, to the Effect of no Will having been 
made, if in truth they did make ſuch Declarations, are very eaſily accounted for, when it is conſidered how 


anxious the Teſtator was to conceal from his Wife the Knowledge of it, under the perpetual Apprehenſion that ic 
would breed a Diſturbance in his Family. YE | | I 


Tg. 


. | 
Motion for a new In Eaſter Term 1771; the Appellzut thought proper to apply by Motion to the Court of Chancery for a 
Trial, new Trial of the 22 Iſſue eee —— 5 before whom that Iſſue was tried, having wid his 
|. Report of ſuch Trial, to the Lord High Chancellor, the Motion came on, and was very fully argued by the 
. Refuſed. Counſel on both Sides, on Three ſeveral Seal Days, after Trinity Term 1771 : And on the gth of Juh, in that 
Year, his Lordſhip was pleaſed to refuſe the Motion; declaring, That both himſelf, and the learned Judge who tried 
the Cauſe, were perfectly ſatisfied with the Verdict. e | | 


ED From this Order the Appellant thought proper to appeal to your Lordſhips, praying that the ſame might be 
3d March, 1773, reverſed, and a new Trial granted; and, on hearing that Appeal on the 3d of March, .1773, your Lordſhips were 
rder on former pleaſed to order and adjudge, That the Order complained of ſhould: be affirmed, with the following Addition, 
Appeal. Piz. That the Parties do proceed to another Trial at the next Summer Aſſizes for the County of Devon, upon 
the ſame Iſſue: and that the Reſpondents be Plaintiffs at Law, and the Appellant be Defendant, who is forth- 
„with to name an Attorney to accept a Declaration, appear and plead to Iſſue.” And it was further Ordered, 

that the Appellant: ſhould pay the Reſpondents their Coſts in the former Trial; and that the Court of Chancery 

ſhould give all proper Directions for carrying that Judgment into Execution. 5 


Second Trial. In Conſequence of this Order, the Iſſue was Tried at the Summer Aſſizes for the ſaid County of Devon, in 
the Year 1773, before the late Mr. Baron Adams, and a ſpecial Jury; when, after a Trial of near 18 Hours, the 
Jury brought in a Verdict in favour of the Appellant againſt the Will, | 2 | 


State of Evidence On this laſt Trial, the Evidence on both Sides was in Subſtance the ſame as on the former Trial, ſave only, 
on the ſecond Trial. that with reſpect to the ſuppoſed Alibi of Elizabeth Caunter, on which the Appellant had chiefly relied, the 
KReſpondents produced two new Witnefſes of undoubted Credit and Circumſtances, who clearly and poſitively diſ- 
proved it. One of them, namely, Mrs. Alice Morris, a Hoſier, ſwearing that Caunter was in her Shop at Exeter 
during Lammas Fair, 1766, and that ſhe went from thence to the Turk's-Head ; and Mrs. Saunders, the other, 
a Gentlewoman of Fortune, who lodged in the ſame Houſe with Caunter, at the Time in Queſtion; wearing, 
that Elizabeth Caunter was not confined by Illneſs, till the 2oth of Auguſt, and that ſhe was before only occaſionally 
ill; and was capable of riding to Exeter on Horſeback at the Time in Queſtion. ; T 


The Appellant having received previous Intimation of the Purport of this additional Evidence, and conſcious 
that ſhe could not ſuſtain her firſt Ground of Defence, then relied on the ſuppoled Aibi of 7o/ras Salter, and 
attempted to prove the ſame in another Manner than had been done on the former Trial. For a Cir- 

: cumſtance in the Evidence of one of the Witneſſes at the firſt Trail having enabled the Appellant to fix 
New Witneſſes ad- the Day of executing the Will to be upon the 7th of Auguſt, Recourſe was had to two new Witneſſes, Fo/rab 
duced by Appellant. Rogers, a poor labouring Gardener, and his Wife, to prove the Alibi of Jaſſas Salter, which had been flrongly relied 
Subſtance of their upon, though clearly refuted upon the former Trial: The Evidence of 7ofab Rogers was, that Salter was tapped 
Evidence. for a Droply in Fuly 1766. He was tapped a ſecond Time at the Barnſtaple Inn, by Mr. Symonds, on the 8th of 

Auguſt, during Lammas Fair. On the 7th this Witneſs was fetched to the Barnſtaple Inn by his Wife: He went 
there about One o'Clock, and ſaw Foftas Salter there, dined with him there, and ſtaid with him all the Afternoon 
till he went to Bed, and helped him to Bed; he was ſo bad of the Dropſy, that he could hardly go acroſs the 
Room; he dined in his Bed-Chamber : This Witneſs is ſure, that from the Time he firſt came there, Salter was 
not out at the Turk's-Head, or any where elſe: Teſtator was alſo with him on the 7th all the Afternoon. He 
ſtaid there the 8th, and was. tapped; and on the gth, he went to the Teſtator's Houle at Sowtor, a few Miles 
from Exeter, where he died. | | | 3 5 „ 8 


Elizabeth Rogers (wore ſhe ſaw Joftas Salter at the Barnſtaple Inn on the 7th of Auguſt, the Day before he was 

tapped; ſaw him firſt between Eleven and Twelve that Day; Teſtator and his Wife were there; they ſent her 

to fetch 7 Rogers, her Huſband ; he went between Twelve and One: The Witneſs went again between Iwo 
and Three: They were all there then; nothing was ſaid of their having been at the Turks- Head Inn. 


| Remarks erco. It is very obſervable that neither of theſe Perſons had ever before been examined to this Matter; though 
| Regers, the Huſband, had been examined a Witnels in the Cauſe in Chancery upon no lets than Eight Interroga- 
tories on the Brhalf of the Appellant; with whom he and his Wife have been long and intimately acquainted, 
| 12 it is hardly to be imagined, that a Matter of ſo much Importance ſhould remain undivulged, during a Con- 
troverly upon the Subject for Seven Years together; and that of a ſudden, two Perſons of ſo low a Station in 
Lite, ſhould be able, without the Aid of any written Memorandum, at the Diſtance of Eight Years, to recolle& 
Dates and Times of a Tranſaction, of no Importance in itſelf, and quite unintereſting to them, with preciſe 
Certainty, even to an Hour, 1 5 f 


Before and at the firit-Trial it was much inſiſted upon, that Mr. Paul kept his Accounts of Caſh received for 
all Buſineſs done by heim as an Attorney with ſuch Accuracy, that by that it would appear that he did not attend the 
Execution of this WI, which was relied upon as an Evidence of great Importance; and one of the chief Grounds 
ot Objection to the Verclict then found in Favour of the Will, was, that the Judge before whom the Iſſue was 
wy, tried, would not ſuffer chat Book to be produced after the Evidence had been obſerved upon, and he had 
Mr. Paul's Books ſummed it up. — But now, upon the ſecond Trial, Paul's Books and Papers were produced, by which it appeared 
ang de 3 that they were very inaccurately kept; that there were ſeveral Chaſms in them, for many Days and Weeks 
Ti, FOO" together; and that it was impoſſible to form any Opinion concerning the Truth of his acting as an Attorney in 
= this Buſineſs, from any Entry made, or omitted, in any of his Books or Papers. 


From this State of the Evidence on both Trials, theſe Obſervations naturally ariſe : 1ſt. That the actual 
Fxecution of the Will is proved in the ſtrongeſt and molt poſitive Manner that any Fact of that Nature is 
capable of, where all the ſubſcribing Witneſſes are dead: zd. That if the Fact of Elizabetb Caunter's being at 
Exeter during the Lammas Fair of 1766, when the Will is proved to have been executed, be not true, Five 
Witneſles of unimpeached Credit and Character muſt be deemed guilty of Perjury, in order to eſtabliſh the 
Teſtimony of a ſingle poſitive Witneſs, who was only a Maid-Servant in the Houte ot Mr. Brake, where Caunter 

ved; for every Witnels to ſupport her Teſtimony ſpeaks from Opinion only. os 


roch Jan. 1574, Or- The Reſpondents therefore apprehending that the ſecond Verdict was contrary to the Weight of Evidence in 

der tor auother the Cauſe, applied by Motion to the Court of Chancery for a new Trial of the former Iſſue; and upon full Debate 

* of the Matter, the Lord Chancellor, on the 20th of January laſt, was pleaſed to order another Trial of the ſaid 
Iſſue at the then next Lent Aſſizes for the County of Devon. Ro e | 


$th Feb. 1-74, Or- And upon a ſecond Application by the Reſpondents for a Variation of this laſt Order, by having the Iſſue 
cr for Trial a; Bar. tried at the Bar of the Court of King's-Bench, by a Jury of the County of Middleſex, his Lordſhip was pleaſed, on 
| the Sth of February laſt, to direct the ſaid Iſſue to be tried at the Bar of the Court of King's-Bench, in the next 
Faſter Term, or at ſuch other Time as that Court ſhould appoint, by a Jury of the County of Devon; upon the 
| =. | „„ : | 5 e Reſpondents 


p 


» 5 


1 


Reſpondents Edward Ran y and Jane his Wife, — to take Nis Prius Colt, i in caſe a Verdict ſhould be 


5 found in Favour of the Will 


| Appealed from. 


From both theſe Orders the Appellant has thought proper to a peal ; but the Reſpondents humbly hope that 
the fame will be * affirmed, for the 5 (among other) 


* 
I 


K EE A 8 25 NS: 


I. Becauſe all Iſſues of this Kind ate intended to inform and ſatiefy the Conldence of the Cour by which 
they are directed. And where, as in the preſent Caſe, two different Verdicts are found upon the ſame 
Evidence, it is almoſt of Courſe to grant a third Trial; for otherwiſe it is ſcarcely poſſible for the Con- 


ſcience of the Court to be ſatisfied : For where two Verditts are contradictory, one docs not merit 
greater Credit than _ other. 


Cid The Weight of Evidence on both | Trials, and ered as 6 on the laſt, being in Favour of the Will, the 


ſecond Verdict muſt, in that Reſpect, be conſidered as contrary to Evidence; which has always been held 
a good Ground for granting another Trial. | 


m. * the Facts in hi Caſe being both numerous and complicated, it ſeems highly ion for the Quiet 
and Satisfaction of the contending Parties, that they ſhould again be examined into, and finally diſcuſſed, 


in the moſt ſolemn Manner that the Conſtitution of this Kingdom will permit. And though the great 


Expence attending this Mode of Diſcuſſion, forms the Appellant's only ſolid Objection to it, yet the 


Force of that Objection i is obviated by the Reſpondents having conſented to take only N. if Prius Colts, 
in caſe another Verdict be found in their Favour, 
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